Did You Know? Medical Liability
Did you know? Without reform
of America’s broken liability system,
women will increasingly find that
they cannot get the prenatal and
obstetric care they need, and many
pregnant women will not be able to
find doctors to deliver their babies.
●●

35% of ACOG Fellows have either
decreased the number of high-risk
obstetric patients treated or have
stopped providing obstetric care
altogether.1

Did you know? The U.S. provides
excellent medical education and trains
some of the world’s finest obstetricians.
Still, ob-gyns contend with high rates of
unavoidable complications that frequently
lead to lawsuits.
●●

90% of ACOG Fellows report they have
been sued at least once. On average,
ob-gyns are sued 2.7 times during their
careers, and nearly 63% have needed to
change their practice during the last three
years because of the high risk of liability.2

Did you know? Even the best ob-gyns
can count on being sued.
●●

Before age 40, more than half of all obgyns will have been sued and 45% of obgyns residents will come out of training
with a suit.3

Did you know? In childbirth, there is
never a guarantee of a perfect outcome,
even with excellent ob-gyn care.
●●

Ob-gyns face daily exposure to lawsuits
for adverse events over which they had no
control—unfortunate outcomes, rather
than malpractice—with jury awards
that exceed $100 million. It takes years
to settle and adjudicate cases, delays
are onerous, and the costs of defending
oneself are enormous.

Did you know? Most neurologic
impairments to infants, including cerebral
palsy, are not influenced by obstetrical
interventions.4
●●

Even though no fault is involved, torts
are the best, and often the only way, for
families to receive the financial resources
they need. The system is inefficient,
expensive, and unfair to families and
their physicians.

Did you know? America’s litigious
environment for ob-gyns has increased
defensive medicine, including higher
c-section rates.
●●

29.1% of ACOG Fellows report
increasing the number of cesarean
deliveries due to fear of litigation.5

Did you know? The medical
malpractice landscape in Texas changed
dramatically after implementing tort
reform in 2003.
●●

26 rural Texas counties have added at least
one obstetrician since the passage of medical
liability reform, including 14 counties that
previously had none. All 55 Texas counties
have seen a net gain in obstetricians,
including 28 medically underserved
counties and 20 counties designated as
partially medically underserved.
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Did you know? Tort reform would save
the federal government $54 billion over
ten years.6
●●

CBO states tort reform could affect
costs for health care by lowering
premiums for medical liability insurance
and by reducing the use of defensive
medicine.

Recommendations
The US Congress should pass:
1. H
 R 5, the HEALTH Act, with caps
on non-economic damages, and other
reforms like those found in Texas and
California.
2. M
 eaningful alternatives to medical tort
litigation that improve patient safety
and quality of care, provide fair and
prompt compensation for medicallyrelated injuries, restore fairness and
reliability to the medical justice system,
and reduce defensive medicine.

Definitions
Neurologically-Impaired Infant: An
infant of term gestation with an injury
to the brain or spinal cord caused by
oxygen deprivation or mechanical injury
occurring in the course of labor, delivery,
or resuscitation in the immediate postdelivery period, which renders the infant
permanently and substantially mentally
and physically impaired.
Tort Reform: Proposals include:
●●

●●

●●

●●

●●

●●

Caps on noneconomic and punitive
damages;
Collateral source rule, to allow evidence
of income from insurance to be
introduced as evidence or subtracted
from awards;
Statute of limitations from the date of
discovery of an injury; and
Fair-share rule, replacing joint-andseveral liability or the “deep pocket
rule”, to allow proportionally liability
for a plaintiff ’s harm.

Alternatives to Tort Litigation:
Alternatives for resolving disputes outside
the current legal system. These include
early offer programs, healthcare courts,
voluntary alternative dispute resolution,
and birth injury compensation funds.
Endnotes
1

 lagholz, J and Strunk, A. “Overview of the 2009
K
ACOG Survey on Professional Liability.” ACOG
Clinical Review. 14.6 (2009): pp. 1–16

2

ibid

3

 ane, Carol. Medical Liability Claim Frequency: A
K
2007–008 Snapshot of Physicians. http://www.ama assn.org/
ama1/pub/upload/mm/363/prp-201001-claim-freq.pdf

4

 merican College of Obstetricians and Gynecologists
A
and American Academy of Pediatrics. Neonatal
encephalopathy and cerebral palsy: defining the
pathogenesis and pathophysiology. Washington (DC):
ACOG; 2003

5

 lagholz, J and Strunk, A. “Overview of the 2009
K
ACOG Survey on Professional Liability.” ACOG
Clinical Review. 14.6 (2009): pp. 1–16

6

 lmendorf, Douglas. “Tort Reform.” Letter to Honorable
E
Orrin G. Hatch. 9 Oct. 2009. http://www.cbo.gov/
ftpdocs/106xx/doc10641/1009-Tort_Reform.pdf

Expert witness rules reform
Periodic payments of future damage
awards

Department of Government Affairs
409 12th St, SW, Washington, DC 20024-2188

Phone: 202.863.2509

Fax: 202.488.3985

Email: govtrel@acog.org

www.acog.org

2011

